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2.
EXTENSION OF TIME:  If the Contractor shall be delayed in the completion of his/her work by reason of unforeseeable causes beyond his/her control and without his/her fault or negligence, including, but not restricted to, acts of God or of the public enemy, acts or neglect of the Board, acts or neglect of any other Contractor, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil commotion, or freight embargoes, the period herein specified for completion of his/her Work shall be extended by such time as shall be fixed by the Board.
1.
NO WAIVER;  No such extension of time shall be deemed a waiver by the Board of its right to terminate the Contract for abandonment or delay by the Contractor as herein provided or relieve the Contractor from full responsibility for performance of his/her obligations hereunder.

3. CHANGES:

1.
CHANGES IN THE WORK: The Board of Education shall have the right to require by written order of the Project Inspector, and without written notice to the sureties, changes in, additions to, or deductions from Work required by the Contract Documents; provided that if changes, additions, or deductions are made, the general character of the Work as a whole is not changed thereby. Adjustment in the contract price, if any, because of any change, addition, or deduction in the Work shall be determined as provided in, paragraph 3.3 of this section, and any claim for extension of time for completion shall be adjusted at the time of ordering the change, addition, or deduction.  No claim for change, addition, or deduction, or adjustment of price, or extension of time for completion thereof, shall be made or allowed unless done in pursuance of a written order specifically authorizing such change, addition, deduction, or extension of time. Plans without a written order shall not be considered such authority. Written notice of such claims shall be made to the Project Inspector before the commencement of the Work. Where the written order diminishes the quantity of work to be done, it shall not constitute a basis for a claim for damages or anticipated profits on work that may be dispensed with.

1.
EFFECT OF CHANGE:  It shall be understood and agreed that when any change in, addition to, or deduction from the Work is required, said change, addition to, or deduction from the work shall in no way invalidate the Contract and shall not affect or discharge the bond furnished by the Contractor.

2.
NECESSARY ADJUSTMENTS:  The Contractor, without charge, shall make such slight alterations as may be necessary to make adjustable parts fit to fixed parts, leaving all complete and in proper shape when done.

2.
EXTRA WORK; BASIS FOR DETERMINING CHANGES IN COST OF THE WORK: Adjustments, if any, in the contract price by reason of change in the Work shall be limited to the amount specified in the written order authorizing the change in the Work, which said order shall be signed by the Project Inspector. Adjustments shall be determined by one of the following methods, the Board of Education reserving the right to select the method or methods at the time the written order is issued:

1.
UNIT PRICES: The unit prices may be those in the original proposal or fixed by agreement between the Board of Education and the Contractor.

2.
COST‑PLUS BASIS: "COST" as herein used shall be the actual and necessary costs incurred by the Contractor by reasons of the change in the work for:

1.
LABOR: Labor costs shall be the amount shown on the Contractor's payrolls plus the premiums for Workmen's Compensation Insurance.

2.
MATERIALS: Material cost shall be the net price paid for material delivered to the site of the Work. If any material previously required is omitted by the written order of the Board after it has been delivered to, or partially worked on, by the Contractor and consequently will not retain its full value for other uses, the Contractor shall be allowed the actual cost of the omitted material less a fair market value of material, as determined by the Project Inspector.

3.
EQUIPMENT RENTAL: Equipment rental shall be the actual additional cost incurred for necessary equipment. Costs shall not be allowed in excess of usual rentals charged in the Rochester area for similar equipment of like size and condition, including the costs of necessary supplies and repairs for operating the equipment.

3.
“PLUS”:  As herein used is defined as a percentage to be added to the items of "COST" to cover superintendence, use of ordinary tools, bond, insurance premiums (other than Workmen's Compensation Insurance), overhead expenses and profit. This percentage shall be mutually agreed upon but not more than 15% total of the “COST”.
4.
RECORDS:  The Contractor shall keep complete, accurate daily records of the net cost of the changes in the Work, and shall present such information in such form and at such time as the Project Inspector may direct.

4.
CONTRACT SECURITY:  The Contractor shall furnish a surety bond (form attached) in an amount at least equal to one​ hundred percent (100%) of the contract price as security for faithful performance of this contract and for the payment of all persons performing labor and furnishing materials in connection with this contract. In lieu of performance bond, a letter of credit may be substituted provided that equal protection is afforded the Board of Education and the terms therein are acceptable to Counsel of the Board of Education. 

5.
CONTRACTOR'S INSURANCE:  The Contractor shall procure and maintain at Contractor's own expense until final completion of the work covered by the Contract, and an extension thereof, insurance for liability damages to assure full and complete compliance with all statutes, rules, regulations, ordinances, and/or directives of the federal, state, and municipal governments, as well as regulatory agencies thereof and in the amounts hereinafter provided in insurance authorized to do such business in the State of New York, and carry a rate of "B+" or better in the most recent "Best Key Rating Guide," covering all operations under the contract performed by the Contractor or its Subcontractors.   Before commencing the work, the Contractor shall furnish to the Board of Education certificate or certificates of insurance evidencing that the required policies are in effect.  Immediately upon expiration of any policy included in the certificate, the contractor shall furnish a certificate evidencing proper renewal or replacement of the policy. The Contractor shall use the District's Standard Insurance Certificate form, a copy of which is attached hereto.  In each policy of insurance, except insurance for Workers' Compensation and Employer's Liability insurance and Disability Benefits insurance, the Board of Education shall be named as an additional insured for liability arising under this contract.  In the event that the Board of Education is not named as an additional insured, then the Contractor must obtain Owners' Protective Insurance as stated in 5.3.3.  Furthermore, in any contract with a subcontractor, the Contractor shall require the subcontractors to provide the same kinds and amounts of insurance as required herein of the Contractor.  The Contractor shall also require the subcontractor to name the District as an additional insured.  Except for Worker's Compensation, no insurance required herein shall contain any exclusion of municipal operations performed in connection with this contract. The kinds and amounts of insurance are as follows:

1.
WORKERS' COMPENSATION INSURANCE: A policy covering the operations of the contractor in accordance with the provisions of Chapter 41 of the laws of 1914, as amended, known as the New York State Workers' Law, covering all operations under the Contract, whether performed by him/her or by his/her Subcontractors. The Contract shall be void and of no effect unless the person or corporation making or executing same shall secure compensation coverage for the benefit of, and keep insured during the life of said contract, such employees in Compliance with the provisions of the New York State Workers' Compensation law.

2.
NEW YORK STATE DISABILTY INSURANCE: A policy covering the operations of the Contractor in accordance with Section 201 of the New York State Workers' Compensation Disability Benefits law.

3.
COMPREHENSIVE GENERAL LIABILITY INSURANCE:

1.
CONTRACTOR’S COMPREHENSIVE GENERAL LIABILITY INSURANCE; issued to and covering liability for damages imposed by law upon the Contract with respect to all work performed by him/her under this agreement and shall include unless otherwise stated;

COMBINED SINGLE LIMIT FOR BODILY INJURY AND PROPERTY DAMAGE

Each Occurrence


Aggregate

$1,000,000



$1,000,000

PERSONAL INJURY

Aggregate

$1,000,000

ALTERNATIVE COMMERCIAL FORM

BODILY INJURY/PROPERTY DAMAGE LIMIT

Each Occurrence

$1,000,000

PRODUCTS/COMPLETED OPERATIONS LIMIT

Aggregate

$1,000,000

PERSONAL INJURY

Each Person

$1,000,000

GENERAL AGGREGATE LIMIT

Each Project

$1,000,000

2.
CONTRACTOR’S PROTECTIVE LIABILITY INSURANCE; issued to and covering the liability for damages imposed by law upon the said Contractor for the acts or neglect of each of his/her Subcontractors with respect to all work performed by the said Subcontractor under the within Contract.

Unless otherwise specifically required by other special specifications, each policy with limits of not less than;

BODILY INJURY

PROPERTY DAMAGE 

LIABILITY


LIABILITY

Each Occurrence

Each Occurrence 
Aggregate

$1,000,000

$1,000,000

$1,000,000

for all damages arising during the policy period shall be furnished in the two types of insurance specified.

3.
OWNER’S PROTECTIVE LIABILITY INSURANCE:

In the event that the Board of Education is not named as an additional insured as required in 5. of Section 007216 and Section V of the District’s Certificate of Insurance and the acknowledgement provision is not included, there shall be furnished to the Board of Education, Owner’s protective liability insurance issued to and covering the liability for damages imposed by law upon the Board of Education with respect to all operations under the agreement by the Contractor or by his/her Subcontractors, including omissions and supervisory acts of the Board.  Such policy shall be delivered to the Board no later than fifteen (15) days after award of the Contract.  Unless otherwise specifically required by special specifications, each policy shall be issued with limits of not less than;



BODILY INJURY

PROPERTY DAMAGE LIABILITY



Each Occurrence

Each Occurrence



$3,000,000


$3,000,000

4.
MOTOR VEHICLE INSURANCE:

Motor vehicle insurance issued to the Contractor and covering public liability and property damage of the Contractor’s vehicles (including non-ownership and hired care) in the amount of;

COMBINED SINGLE LIMIT FOR BODILY INJURY AND PROPERTY DAMAGE

$1,000,000 Each Accident

5.
EXCESS “UMBRELLA” LIABILITY:

COMBINED SINGLE LIMIT FOR BODILY INJURY AND PROPERTY DAMAGE

$2,000,000 Each Occurrence

6.
INDEMNIFICATION:  The Contractor hereby agrees to defend, protect, indemnify and same harmless the Board of Education from any and all losses, costs, damages, and/or expenses (including reasonable attorneys' fees) arising from any and all claims, damages, actions, proceedings, suits, and/or judgments resulting from work performed under this agreement, including work performed by its subcontractors.  If a claim or action is made or brought against the Board of Education for which the Contractor or its subcontractors may be responsible hereunder in whole or in part, then the contractor shall be notified and shall handle or participate in the handling of the defense of such matter.  Further, the Contractor shall include in any and all subcontracts an indemnification clause identical to the above indemnification clause and in which the subcontractor indemnifies and holds harmless the Contractor and the District.

7.
QUALIFICATIONS FOR EMPLOYMENT: No person under the age of sixteen (16) years of age and no person currently serving sentence in a penal or correction institution shall be employed to perform any work on the project under this contract.  No person whose age or physical condition is such as to make his employment dangerous to his health or safety or to the health and safety of others shall be employed to perform any work on the project under this contract: Provided, That this sentence shall not operate against the employment of physically handicapped persons, otherwise employable, where such persons may be safely assigned to work which they can ably perform. There shall be no discrimination because of race, creed, color, or political affiliations, in the employment of persons for work on the project under this contract. All employees engaged in work on the project under this contract shall have the right to organize and bargain collectively through representatives of their own choosing, and such employees shall be free from interference, restraint, and coercion of employers in the designation of such employees' representatives, in self‑organization, and in other concerted activities of such employees, for the purpose of collective bargaining or other mutual aid or protection and no person seeking employment on the project under this contract and no person employed on the project under this contract shall be required as a condition of initial or continued employment to join any company union or refrain from joining, organizing, or assisting a labor organization of‑such person's own choosing.

8.
HOURS OF WORK: No laborer, workman or mechanic in the employ of the Contractor, Subcontractor or other person doing or contracting to do the whole or a part of the work contemplated by this contract shall be permitted or required to work more than eight (8) hours per day or more than forty (40) hours per workweek without prior approval of the District. All work in excess of the stated hours above shall be compensated:

1.
in accordance with the applicable state and Federal statutes and

2.
at no change in the contract price.

9.
PREVAILING WAGE RATES: Each employee engaged in work on the project under this contract shall be paid not less than the current rate of prevailing wage, including supplemental benefit payments listed for his/her occupation on the prevailing wage rate schedule. For prevailing wage rate schedule see Section 00 73 46. In case it becomes necessary for the Contractor or any subcontractor to employ, on the project under this contract, any person in a trade or occupation (except executive, supervisory, administrative, clerical or any other non‑manual workers as such) for which no prevailing wage rate is herein specified, the Contractor shall immediately notify the Project Inspector who will promptly thereafter furnish the Contractor with the prevailing rate. The prevailing rate thus furnished shall be applicable as the prevailing rate for such trade or occupation from the initial employment of the person affected and during the continuance of such employment.

1.
Note: If the prevailing rate changes after the Contract is let, the Contractor is required to pay whatever new rate is prevailing at the time the work is performed at no change in contract price.

10.
POSTING PREVAILING WAGE RATES: The Contractor shall post at conspicuous points on the site of the project a schedule showing all determined prevailing wage rates and all authorized deductions, if any, from unpaid wages actually earned.

11.
PAYMENT OF EMPLOYEES: The Contractor and each of his subcontractors shall pay each of his employees engaged in work on the project under this Contract in full (less deductions made mandatory by law) not less often than once each week, unless authorized by the Commissioner of Labor.
12.
ACCIDENT PREVENTION: Caution shall be exercised at all times for the protection of persons (including employees) and property. The safety provisions of applicable laws, building and construction codes shall be observed. Machinery, equipment, and all hazards shall be guarded or eliminated in accordance with the safety provisions of the Manual of Accident Prevention in Construction, published by the Associated General Contractors of America, to the extent that such provisions are not in contravention of applicable law.

13.
REQUISITION FOR PAYMENT:

1.
Prior to submission of first application for payment, the Contractor shall submit, to the Project Inspector, a schedule of values of the various portions of his work. Schedule approved by the Project Inspector shall be the basis for all requests for payment.

2.
All applications for monthly and/or final payment shall be submitted in duplicate, only on forms furnished by the District.

3.
All applications for monthly and/or final payment must include certified payroll records for each week included in that payment period for all contractors and subcontractors.  Form F of the MWBE program shall also be included with each payment application.  Contractors and subcontractors are required to keep original payroll records or transcripts for a period of three years from date of final payment.

14. 
PAYMENT:

1.
The Board will make payment to the Contractor based upon a duly certified and approved estimate of the work performed by the Contractor, but the Board will retain 5% (per Chapter 769 of the Laws of 1978) of the amount of each such estimate until final completion and acceptance of all work covered by this Contract, except however, at the discretion of the Board no monthly payment shall be made to the Contractor if there is a delay in the completion of this work due to the Contractor's negligence or fault.

2.
The Contractor shall pay:

1.
for all transportation and utility services not later than the 15th day of the calendar month following that in which such services were rendered

2.
for all materials, tools and other expendable equipment to the extent of 95 per cent of the cost thereof, not later than the 15th day of the calendar month following that in which such materials, tools and equipment are delivered at the site the project, and the balance of the cost thereof not later than the 30th day following the completion of that part of the work in or on which such materials, tools and equipment are incorporated or used, and

3.
to each of his/her subcontractors, not later than the 15th day (per Chapter 769, Laws of 1978) following each payment to the Contractor, the respective amounts allowed the contractor on account of the work performed by his/her subcontractors, to the extent of each such subcontractor's interest therein.

15.
DEFINITIONS: The following terms as used in this Contract are respectively defined as follows:

1.
“CONTRACTOR”:  The Prime Contractor per each Contract.

2.
“SUBCONTRACTOR”: A person, firm or corporation supplying labor and materials or labor for work at the site of the project.
3.
“WORK ON THE PROJECT”: Work to be performed, including work normally done, at the location of the project.

4.
“DISTRICT” and “BOARD”: The Rochester City School District.

5.
“RCSD DESIGN GROUP”:  District’s department in charge of Project, and authorized agent of the Board.
6.
“PROJECT INSPECTOR”:  The District’s representative (from or appointed by the RCSD Design Group) and primary contact for, and authorized agent of the project.
7.
“ARCHITECT/ENGINEER”:  The design professional that prepared the contract documents.
16.
"OR EQUAL CLAUSE":  Where in these specifications, certain kinds, types, brands or manufacturers of materials are named, they shall be regarded as the required standard of quality.  Where two or more are named, these are presumed to be equal, and the Contractor may select one of those items. If the Contractor desires to use any kind, type, brand or manufacturer or material other than those named in the specification, the Contractor shall so indicate in writing prior to award of contract and submit information describing in specific detail wherein it differs from the quality and performance required by the base specifications, and such other information as may be required by the District.
1.
The Contractor shall have the burden of proving at his/her own cost and expense to the satisfaction of the RCSD Design Group that the proposed product is equal to the named product. The RCSD Design Group may establish criteria for product approval.  Use Equivalent Request For Approval Form. The RCSD Design Group shall determine in its absolute discretion whether a proposed product is to be approved.  
2.
If the Contractor fails to comply with these requirements, or if the RCSD Design Group determines that the proposed product is not equal to that named, the Contractor shall supply the product named.

3.
All material and workmanship shall, in every respect, be in accordance with what, in the opinion of the RCSD Design Group, is in conformity with approved modern practice.

4.
Wherever the plans, drawings, specifications, or other Contract Documents, or the directions of the Board or its authorized agent admit of doubt as to what is permissible, and/or fail to note the quality of any work, that interpretation will be made by the RCSD Design Group which is in accordance with approved modern practice to meet the particular requirements of the contract.

5.
In all cases, new materials shall be used unless this provision is waived by notice from the RCSD Design Group.
17.
INSPECTION AND TESTS:  All material and workmanship (if not otherwise designated by the specifications) shall be subject to inspection, examination and test by the Project Inspector and other representatives of the Board, at any and all times during manufacture and/or construction and at any and all places where such manufacture and/or construction are carried on.

1.
Without additional charge, the Contractor shall furnish promptly all reasonable facilities, labor and materials necessary to make tests so required safe and convenient.

2.
Special, full‑size and performance tests shall be as described in the Specifications.

3.
If at any time before final acceptance of the entire work, the Project Inspector considers necessary or advisable an examination of any portion of the work already completed by removing or tearing out the same, the Contractor shall upon request furnish promptly all necessary facilities, labor and materials.

4.
If such work is found to be defective in any material respect, due to fault of the Contractor or any subcontractor, or of any of his/her subcontractors, or if any work shall be covered over without the approval or consent of the Project Inspector (whether or not the same shall be defective), the Contractor shall be liable for the expenses of such examination and of satisfactory reconstruction. 

5.
If, however, such approval and consent shall have been given and such work is found to meet the requirements of the contract, the Contractor shall be recompensed for the expenses of such examination and reconstruction in a manner herein provided for the payment of costs of extra work.

6.
The selection of bureaus, laboratories and/or agencies for the inspection and tests of supplies, materials or equipment shall be subject to the approval of the Board.  Satisfactory documentary evidence that the material has passed the required inspection and tests must be furnished to the Board by the Contractor prior to the incorporation of the material in the work.

7.
Rejected work shall be removed from the site of the project.

18.
PROTECTION OF WORK AND PROPERTY EMERGENCY. The Contractor shall at all times safely guard the Board's property from injury or loss in connection with this contract. He/she shall at all times safely guard and protect his/her own work; and that of adjacent property (as provided by law and the contract documents) from damage. The Contractor shall replace or make good any such damage, loss or injury unless such be caused directly by errors contained in the contract documents, or by the Board, or its duly authorized representatives. All passageways, guard fences, lights or other facilities required for protection by local authorities, or local conditions must be provided and maintained.

19.
POWER OF CONTRACTOR TO ACT IN AN EMERGENCY: In case of an emergency which threatens loss or injury of property, and/or safety of life, the Contractor will be allowed to act, without previous instructions from the Project Inspector, as he/she sees fit. He/she shall notify the Project Inspector thereof immediately thereafter. Any compensation claimed by the Contractor due to such extra work shall be submitted to the Project Inspector for approval.

1.
Where the Contractor has not taken action but has notified the Project Inspector of any emergency threatening injury to persons or damage to the Work or any adjoining property, upon authorization from the Project Inspector to prevent such threatened injury or damage, he/she shall act as instructed or authorized by the chief administrative officer of the District’s Department of Educational Facilities. The amount of reimbursement claimed by the Contractor on account of any such action shall be determined in the manner provided in Section 007216, Paragraph 3.2 hereof for the determination of compensation to be paid for extra work.

20.
FINAL PAYMENT: Within sixty (60) days after the filing of such certificate of completion, the Board shall pay to the Contractor the amount therein stated, less all prior payments and advances whatsoever to or for the account of the Contractor. All prior estimates and payments including those relating to Extra Work shall be subject to correction by this payment, which is throughout this Contract called Final Payment.

21.
ACCEPTANCE OF FINAL PAYMENTS CONSTITUTES RELEASE: The acceptance by the Contractor of the Final Payment shall be and shall operate as a release to the Board of all claims and of all liability to the Contractor for all things done or furnished in connection with this Work and for every act and neglect of the Board and other relating to or arising out of this Work, excepting the Contractor's claim for interest upon the Final Payment, if this payment be improperly delayed.  No payment, however final or otherwise, shall operate to release the Contractor or his/her sureties from any obligations under this Contract or the Performance Bond.

22.
ADDITIONAL OR SUBSTITUTE BOND:  If at any time the Board shall be or become dissatisfied with any surety or sureties then upon the Performance Bond, or if for any other reason such Bond shall cease to be adequate security to the Board, the Contractor shall within five (5) days after notice from the Board so to do, substitute an acceptable bond in such form and sum signed by such other sureties as may be satisfactory to the Board. The premiums on such bond shall be paid by the Contractor. No further payments shall be deemed due nor shall be made until the new sureties shall have qualified.

23.
PLANS AND SPECIFICATIONS; INTERPRETATIONS: The Contractor shall keep at the site of the Work one copy of the Plans and Specifications and shall, at all times, give the representatives of the Board access thereto. Anything shown on the Plans and not mentioned in the Specifications, or mentioned in the Specifications and not shown on the Plans, shall have the same effect as if shown or mentioned, respectively, in both. In case of any conflict or inconsistency between the Plans and Specifications, the Specifications shall govern. Any discrepancy between the figures and drawings shall be submitted by the Contractor to the Project Inspector whose decision thereon shall be conclusive.

24.
ADDITIONAL INSTRUCTIONS AND DETAIL DRAWINGS: The Contractor will be furnished additional instructions and detail drawings to carry out the work included in the Contract. The additional drawings and instructions, thus supplied to the Contractor, will coordinate with the contract documents and will be so prepared that they can be reasonably interpreted as a part thereof. The Contractor shall carry out the work in accordance with the additional detail drawings and instructions.

1.
The Contractor and the Project Inspector will prepare, jointly (a) a schedule, fixing the dates at which special detail drawings will be required and by whom they will be made, such drawings, if any, to be furnished by the Project Inspector in accordance with said schedule, and (b) a schedule fixing the respective dates for the submission of shop or required submittals, the beginning of manufacture, testing and installation of materials, supplies and equipment and the completion of the various parts of the work, each such schedule to be subject to change from time to time in accordance with the progress of the Work.

25.
SUBMITTALS: Submittals consist of shop drawings, samples and manuals. Submittals of shop drawings and samples are required to establish conformance of selected portions of the work with the Contract Documents and are either approved by the Architect/Engineer or not approved. Regardless of such approval, the responsibility for correct dimensions, installation and performance remains with the Contractor.

1.
Shop drawings include drawings, diagrams, illustrations, schedules, charts and other product data prepared to show how specific portions of the work shall be fabricated and/or installed.

2.
Samples are physical examples of materials, products or units of work.

3.
Manuals are operating or maintenance instructions relating to certain portions of the work.

4.
Submittal requirements are described in Section 01 33 00. Items for which submittals are required are listed in the various technical sections in which they occur.

26.
SUBSURFACE CONDITIONS FOUND DIFFERENT: Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those shown on the Plans or indicated in the Specifications, he/she shall immediately give Notice to the Project Inspector of such conditions, before they are disturbed. The Project Inspector shall thereupon promptly investigate the conditions, and if he finds that they materially differ from those shown on the Plans or indicated in the Specifications, he shall at once make such changes in the Plans and/or Specifications as he may find necessary.  Any increase or decrease of cost resulting from such changes shall to be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.

27.
CONTRACTOR'S TITLE TO MATERIALS: No materials or supplies for the Work shall be purchased by the Contractor or by any subcontractor subject to any chattel mortgage or under a conditional sale or other agreement by which an interest is retained by the seller. The Contractor warrants that he/she has good title to all materials and supplies used by him in the Work.

28.
SUPERINTENDENCE BY CONTRACTOR. At the site of the work, the Contractor shall employ a construction superintendent or who shall have full authority to act for the Contractor. It is understood that such representative shall be acceptable to the Project Inspector and shall be one who can be continued in that capacity for the particular job involved unless he ceases to be on the Contractor's payroll.  The Contractor shall equip the superintendent or foreman and his staff with equivalent two-way radio communications as needed when the work is spread out beyond direct visual/verbal communication.  The Superintendent shall be present at all progress meetings.
29.
REPRESENTATIONS OF CONTRACTOR: The Contractor represents, and warrants;

1.
that he/she is financially solvent and that he/she is experienced in and competent to perform the type of work or to furnish the plant, materials, supplies or equipment, to be so performed or furnished by him/her; and

2.
that he/she is familiar with all Federal, State, municipal and department laws, ordinances and regulations, which may in any way affect the Work or those employed therein, including but not limited to, any special acts relating to the Work or to the project of which it is a part; and

3.
that such temporary and permanent Work required by the Contract Documents to be done by him/her can be satisfactorily constructed and used for the purpose for which it is intended, and that such construction will not injure any person or damage any property; and

4.
that he/she has carefully examined the Plans, the Specifications, and the site of the Work and that from his/her own investigations, he/she has satisfied himself as to the nature and location of the Work, the character, quality and quantity of surface and sub‑surface materials likely to be encountered, the character of equipment and other facilities needed for the performance of the Work, the general and local conditions, and all other materials which may in any way affect the Work or its performance.

30.
SEPARATE CONTRACTS: The Board plans to execute this project by awarding other contracts the work under which will proceed simultaneously with the execution of this Contract. The Contractor shall coordinate his/her operations and cooperate with those of other contractors. Cooperation will be required in the arrangement for the storage of materials and in the detailed execution of the work. The Contractor, including his/her subcontractors, shall keep himself/herself informed of the progress and the detail work of other contractors and shall notify the Project Inspector immediately of lack of progress or defective workmanship on the part of other contractors, where such delay or such defective workmanship will interfere with his/her own operations. Failure of the Contractor to keep informed of the work progressing on the site and failure to give notice of lack of progress or defective workmanship by others shall be construed as acceptance by him/her of the status of the work as being satisfactory for proper coordination with his/her own work.

31.
PATENT RIGHTS: As part of his/her obligations hereunder and without any additional compensation, the Contractor will pay for all patent fees or royalties required in respect of the Work or any part thereof and will fully indemnify the Board for any loss on account of infringement of any patent rights unless, prior to his/her use in the work of a particular process or a product of a particular manufacturer, he/she notifies the Board in writing that such process or product is an infringement of a patent.

32.
SURVEYS, PERMITS AND REGULATIONS: Unless otherwise expressly provided for in the Specifications, the Board will furnish to the Contractor all surveys necessary for the execution of the Work.

1.
The Contractor shall procure and pay for all permits and licenses necessary for the execution of his/her work and the use of such Work when completed.  (Note: Building permits for the District’s projects are issued by the New York State Department of Education to which there is no fee to the Contractor)

2.
The Contractor shall comply with all laws, ordinances, rules and regulations relating to the performance of the Work, the protection of adjacent property, and the maintenance of passageways, guard fences or other protective facilities.

33.
CORRECTION OF WORK: All Work, all materials whether incorporated in the work or not, all processes of manufacture, and all methods of construction shall be at all times and places subject to the inspection of the Project Inspector who shall be the final judge of the quality and suitability of the Work, materials, processes of manufacture, and methods of construction for the purposes for which they are used. Should they fail to meet his approval, they shall be forthwith reconstructed, made good, replaced and/or corrected, as the case may be, by the Contractor at his/her own expense. Rejected material shall immediately be removed from the site. Acceptance of material and workmanship by the Project Inspector shall not relieve the Contractor from his/her obligation to supply other material and workmanship when so ordered by the Project Inspector.

1.
If in the opinion of the Project Inspector, it is undesirable to replace any defective or damaged materials or to reconstruct or correct any portion of the work injured or not performed in accordance with the contract documents, the compensation to be paid to the Contractor hereunder shall be reduced by such amount as in the judgment of the Project Inspector shall be equitable.

2.
Neither the acceptance of the completed work nor payment therefor shall operate to release the Contractor or his/her sureties from any obligations under or upon this contract or the performance bond.

34.
DELIVERY OF STATEMENT SHOWING AMOUNTS DUE FOR WAGES, MATERIALS AND SUPPLIES:  With application for payment under this Contract, the Contractor and every subcontractor shall deliver to the Board a written verified statement in form satisfactory to the Board showing in detail all amounts then due and unpaid by such Contractor or subcontractor to all laborers for daily or weekly wages, employed by him/her under the Contract for the performance of the Work at the site thereof, or to other persons for materials, supplies or equipment delivered at the site of the work. The term "laborers" as used herein shall include workmen and mechanics.

35.
BOARD'S RIGHT TO WITHHOLD PAYMENTS: The Board may withhold from the Contractor so much of any approved payments due him/her as may in the judgment of the Board be necessary;

1.
to assure the payment of just claims then due and unpaid of any persons supplying labor or materials for the Work;

2.
to protect the Board from loss due to defective work not remedied; or

3.
to protect the Board from loss due to delay or delays in performance; or

4.
to protect the Board from loss due to injury to persons or damage to the work or property of other Contractors, subcontractors, or others caused by the act or neglect of the Contractor of any of his/her subcontractors. The Board shall have the right as agent for the Contractor to apply any such amounts so withheld in such manner as the Board may deem proper to satisfy such claims or to secure such protection. Such application of such money shall be deemed payments for the account of the Contractor.

36.
DAMAGE: All damage of whatever nature resulting from the work shall be borne and sustained by the Contractor, and all work shall be solely at his/her risk until it has been finally inspected and accepted by the Board. The Contractor shall indemnify and save harmless the Board from suits, actions, damages, liability, and cost of every name and description resulting from the work under his/her Contract, and the Board may retain such monies from the amount due the Contractor as may be necessary to satisfy any claim for damages recovered against the Board. The Contractor's obligation under this paragraph shall not be deemed waived by the failure of the Board to retain the whole or any part of such monies due the Contractor, nor shall such obligation be deemed limited or discharged by the enumeration or procurement of any insurance for liability for damages imposed by law upon the Contractor, subcontractor or the Board.

37.
CONTRACTOR'S OBLIGATION TO COMPLETE CONTRACT: The Contractor shall start and complete this Contract on the date as specified in the Bid Form and the contract documents. Failure to complete this work on the date as specified including extensions granted thereto shall entitle the Board to deduct from monies due the Contractor a charge for engineering and inspection actually incurred upon the work and all expenses incident thereto including any damage sustained by the Board

38.
BOARD'S RIGHT TO STOP WORK, FURNISH LABOR OR TERMINATE CONTRACT:  If;

1.
the Contractor shall refuse or fail, after Notice of Warning from the Project Inspector, to supply enough properly skilled workmen or proper materials; or

2.
the Contractor shall refuse or fail to prosecute the work or any part thereof with such diligence as will insure its completion within the period herein specified (or any duly authorized extension thereof) or shall fail to complete the work within said period; or

3.
the Contractor shall fail to make prompt payment to persons supplying labor or materials for the Work; or

4.
the Contractor shall fail or refuse to regard laws, ordinances, or the instructions of the Project Inspector or otherwise be guilty of a substantial violation of any provision of this contract;

5.
then, and in any such event, the Board, without prejudice to any other rights or remedy it may have, including an action for damages may by three days' written notice mailed or delivered to the Contractor, provide any such labor or both, and deduct the cost thereof from any money then due or thereafter to become due to the Contractor under this agreement, or the Board may by seven days, written notice mailed or delivered to the Contractor terminate the employment of the Contractor and his right to proceed, either as to the entire Work or (at the option of the Board) as to any portion thereof as to which delay shall have occurred and may take possession of the Work and complete the Work by contract or otherwise, as the Board may deem expedient. In case of termination, the Contractor shall not be entitled to receive any further payment until the Work is finished. If the unpaid balance of the compensation to be paid the Contractor hereunder shall exceed the expense of so completing the work (including compensation for additional managerial administrative, and inspection services and any damages for delay), such excess shall be paid to the Contractor. If such expense shall exceed such unpaid balance, the Contractor and his/her sureties shall be liable to the Board for such excess. If the right of the Contractor to proceed with the Work is so terminated, the Board may take possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as may be on the site of the Work and necessary therefor.

39.
CONTRACTOR'S RIGHT TO STOP WORK OR TERMINATE CONTRACT: If the Work shall be stopped by order of the Court or any other public authority, for a period of three months without act or fault of the Contractor or any of his agents, servants, employees, or subcontractors, the Contractor may, upon ten days' notice to the Board, discontinue his/her performance of the Work and/or terminate the Contract, in which event the liability of the Board to the Contractor shall be determined as provided in the paragraphs immediately preceding, except that the Contractor shall not be obligated to pay to the Board any excess of the expense of completing the Work over the unpaid balance of the compensation to be paid the Contractor hereunder.

40.
USES OF PREMISES AND REMOVAL OF DEBRIS: The Contractor expressly undertakes at his/her own expense;

1.
to take every precaution against injuries to persons or damages to property;

2.
to store his/her apparatus, materials, supplies, and equipment in such orderly fashion at the site of the Work as will not unduly interfere with the progress of his/her work or the work of any other contractors;

3.
to place upon the work or any part thereof only such loads as are consistent with the safety of that portion of the work;

4.
frequently to clean up all refuse, rubbish, scrap materials, and debris caused by his operations, to the end that at all times the site of the work shall present a neat, orderly, and workman‑like appearance;

5.
before final payment to remove all surplus material, falsework, temporary structures, including foundations thereof, plant of any description, and debris of every nature resulting from his/her operation and to put the site in a neat orderly condition;

6.
to effect all cutting, fitting, or patching of his/her work required to make the same conform to the plans and specifications, and, except with the consent of the Project Inspector not to cut or otherwise alter the work of any other Contractor.

41.
WEATHER CONDITIONS: In the event of temporary suspension of work or during inclement weather or whenever the Project Inspector shall direct, the Contractor will and will cause his/her subcontractors to protect carefully his/her, and their work and materials against damage or injury from the weather. If, in the opinion of the Project Inspector any work or materials shall have been damaged or injured by reason of failure on the part of the Contractor or of any subcontractors so to protect his/her work, such work and materials shall be removed and replaced at the expense of the Contractor.

42.
ALL WORK SUBJECT TO CONTROL OF DISTRICT'S INSPECTOR: In the performance of the Work, the Contractor shall abide by all orders, directions and requirements of the Project Inspector, and shall perform all Work to the satisfaction of the Project Inspector, and at such time and places, by such methods and in such manner and sequence as he may require. The Project Inspector shall determine the amount, quality, acceptability and fitness of all parts of the Work, shall interpret the Plans, Specifications, Contract Documents and any Change Orders, and shall decide all other questions in connection with the Work. The Contractor shall employ no plant, equipment, materials, methods or men to which the Project Inspector objects, and shall remove no plant, materials, equipment or other facilities from the site of the Work without the Project Inspector’s permission. Upon request, the Project Inspector shall confirm in writing any oral order, direction, requirement, or determination.

43.
DISTRICT'S INSPECTOR CONTROL NOT LIMITED: The enumeration herein or elsewhere in the Contract Documents of particular instances in which the opinion, judgment, discretion or determination of the Project Inspector shall control or in which Work shall be performed to his satisfaction or subject to his approval or inspection, shall not imply that only matters similar to those enumerated shall be so governed and performed, but without exception all the Work shall be governed and so performed.

44.
PROVISIONS REQUIRED BY LAW DEEMED INSERTED: Each and every 
provision of law and clause required by law to be inserted in this Contract shall be deemed to be inserted herein and the Contract shall be read and enforced as though it were included herein, and if through mistake or otherwise any such provision is not inserted or is not correctly inserted, then upon the application of either party, the Contract shall forthwith be physically amended to make such insertion.

45.
EXCLUSION OF CHILD LABOR:  A resolution of the Board of Education prohibits the purchase of materials, supplies and/or services produced by child labor and the provisions thereof are made part hereof.

46.
SUBLETTING, SUCCESSOR AND ASSIGNS: The Contractor shall not sublet 

any part of the work under this Contract, nor assign any monies due him/her hereunder, without first obtaining the written consent of the Board. This Contract shall insure to the benefit of and shall be binding upon the parties hereto and upon their respective successors and assigns; but neither party hereto shall assign or transfer his/her interest herein in whole or in part without the consent of the other. 

47.
GUARANTEE:  

1.
All the work to be done under this agreement, including all extra and additional work, shall be guaranteed for a period of one year, unless stated otherwise, from the date of final payment, exclusive of reserves or retained percentages, to serve the purpose for which it is made or constructed, and forthwith on written notice the Contractor must make any repairs, replacement or service required by the District without extra charge when such repairs, replacement or service are made necessary, in the judgement of the Project Inspector, by reason of any faulty or defective workmanship or materials.

2.
Neither final payment nor any provisions in the Contract Documents nor partial or entire occupancy of premise by the District shall constitute acceptance of Work not performed in accordance with the Contract Documents or relieve the Contractor of liability in respect to any express warranties or responsibility for faulty materials or workmanship. Work not conforming to these requirements, including substitutions not properly approved and authorized may be considered defective.   Upon written notice from the Project Inspector, the Contractor shall remedy any faults or defects in the Work, and pay for any damage to other Work resulting therefrom, which shall appear within a period of one year, unless longer period is specified, from date of final payment.  

3.
Except as otherwise noted below, the Contractor agrees, at his/her expense, to make all necessary repairs, replacement or service within three (3) days after receipt of notification of such faults or defects from the Project Inspector.  The Contractor further agrees, at his/her expense, to make all necessary repairs, replacement or service within twenty four (24) hours after receipt of notification of such faults or defects from the Project Inspector, for the following critical operation items if part of the Contractor’s Work;  Phone Systems, Direct Digital Control Systems, Elevators, Fire and Security Alarm, Public Address System, Heating/Ventilating/Air Conditioning Systems, Boilers, Roofing (leaks) and any other defects that would in the opinion of the District interfere with the standard operation of the building, result in a threat to the health and safety of the occupants, cause further non-repairable damage to property, or specifically requiring immediate repair, replacement or service elsewhere in the specifications.  If the Contractor does not respond within the allocated timeframe, the District has the right, without waiving any implied warranties, to have the repairs, replacement or service made by his own forces or other outside services, to which the District will charge the Contractor for the cost of such repairs, replacement or service.

48.
CLEANING VALUE:  To ensure appropriate cleaning of District property 
during and at completion of construction, the Schedule of Values shall provide for 5% of the Contract Amount for cleaning.
49. LIQUIDATED DAMAGES:  Should the Contractor fail to Substantially Complete the Work within the calendar days stipulated in the Contract Documents or on or before the completion date stipulated in the Contract Documents, or should the Contractor fail to complete punch list requirements in the time required or within such extended time as may have been allowed for Substantial Completion, or punch list requirements by change order or by written directive of the Project’s Inspector shall be liable to the District in the amount shown in the following schedule of deductions, not as a penalty but as liquidated damages, for each calendar day of overrun in the contract time or such extended time as may have been allowed.
Original Contact Amount



Liquidated Damages







Per Calendar Day

$0

-
     $25,000


   $50/Day

$25,000
-
     $50,000


   $75/Day

$50,000
-
   $100,000


  $200/Day
$100,000
-
   $500,000


  $300/Day
$500,000
-
 $2,000,000


  $500/Day
$2,000,000
-
 $5,000,000


  $600/Day
$5,000,000
-
$10,000,000


  $800/Day
$10,000,000
-
$15,000,000


$1,000/Day
50. RECORD DOCUMENTS & AUDITS:  The Contractor agrees to maintain sufficient on-site records and information necessary for the documentation of any and all facets of the Project operation specified by these Contract Documents.  The Contractor agrees to permit on-site inspection and auditing f all records, books, papers, quotes and documents associated with this Contract by authorized representatives of the District or other public agencies having jurisdiction over the project, and further agree to provide necessary staff support to the performance of such audit.  The Contractor agrees to maintain for a period of three (3) consecutive years after termination or completion of this Contract; however this period shall be extended beyond three years for any and all records and information pertaining to unresolved questions, which have been brought to the Contractor’s attention by written notice by the District.
END OF SECTION

